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In Fiscal Year 2016-2017, the U.S. Commodity Futures Trading Commission (CFTC)
brought 49 enforcement actions, obtained orders totaling $444,830 in civil penalties, $78,896,162
in restitution and disgorgement orders, and collected for the U.S. Treasury over $265 millio n. 1
Through enforcement actions, the CFTC successfully investigated violations of the Commodity
Exchange Act (CEA) ranging from retail fraud, manipulation and attempted manipulation to issues
with reporting and recordkeeping.2 In light of the central role that both enforcement actions and
civil litigation play in protecting the integrity of the futures, options, and derivatives market, this
paper will discuss: (1) how these methodologies intersect with one another, (2) the attendant risks
of enforcement actions and civil litigation, and (3) prevention and mitigation strategies.
PART I: THE RELATIONSHIP BETWEEN ENFORCEMENT ACTIONS AND CIVIL LITIGATION
Enforcement actions and civil litigation intersect when the CFTC brings an enforceme nt
action against an individual or firm prior to, concurrent with, or after a private plaintiff has brought
a civil lawsuit. This is possible because § 25 of the CEA provides for a private right of action
against any person who violates or willfully counsels, induces, or otherwise assists another in
violating any part of the Act.3 The following two cases provide illustrative examples of how
enforcement actions and civil litigation can work in tandem to address fraud, manipulation, and
other abusive practices.
In 2008, the CFTC settled an enforcement action against the Dairy Farmers of America,
Inc. (DFA) for § 9 violations of the CEA involving manipulation of cheddar cheese prices and
Class III milk futures prices.4 For its misconduct, the milk cooperative agreed to pay a $12 millio n
civil monetary penalty.5 Subsequently, in December 2010, the DFA also settled for an undisclosed
sum with private plaintiffs who brought a class action against them for their CEA violations. 6
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In 2018, the CFTC ordered Deutsche Bank to pay $70 million after bringing an
enforcement action against the banking company for “mak[ing] false reports and through the acts
of multiple traders attempt[ing] to manipulate the U.S. Dollar International Swaps and Derivatives
Association Fix (USD ISDAFIX), a leading global benchmark referenced in a range of interest
rate products, to benefit its derivatives positions [. . .].”7 The CFTC’s order followed Deutsche
Bank’s 2017 agreement to pay $190 million to settle a class action suit arising from its role in the
manipulation of benchmark interest rates.8
The civil monetary penalties assessed against the DFA and Deutsche Bank and the millio ns
that both entities paid to settle class action suits demonstrates how enforcement actions and civil
litigation can work together to deter market misconduct and promote accountability. On the
significance of civil litigation with respect to the CFTC’s responsibilities, former Chairman of the
CFTC, Timothy Massad, has stated that private rights of action “augment the limited enforceme nt
resources of the CFTC, and serve[s] the public interest by allowing harmed parties to seek damages
in instances where the Commission lacks the resources to do so on their behalf.”9 According to
Massad, private rights of action are an “instrumental” means of deterring CEA violations.10
PART II: CIRCUMSTANCES WHICH PRESENT THE GREATEST LITIGATION RISKS
There are litigation risks for both plaintiffs alleging manipulation claims under the CEA
and for the defendant individuals and firms in these cases. Defendants should be aware that cases
where plaintiffs are able to obtain class certification and “demonstrate the defendant’s intent to
manipulate the markets,” usually result in a settlement. 11 Conversely, for plaintiffs, there are also
significant litigation risks in bringing manipulation or attempted manipulation claims. Sufficie ntly
pleading facts to demonstrate “specific intent” under the CEA is a challenging legal hurdle. In
large part, this is because plaintiffs must be able to show that the alleged violator exercised
adequate control over the market to manipulate and that changes in market prices are traceable to
the defendant’s actions.12 Consequently, defendant individuals and firms may face significa nt
litigation risks when they are named as a defendant in a civil suit after or concurrent to being
investigated by the CFTC. In cases where a CFTC investigation or settlement include the finding
that a defendant intended and succeeded in price manipulation, it is exponentially easier for
plaintiffs to sufficiently draft their complaint.13
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Looking forward, predicted areas of increased CFTC regulatory scrutiny and litigation risk
in 2018 include: virtual currencies and spoofing. 14 The value and popularity of the virtual currency
bitcoin has soared in recent years. Virtual currencies “pose high risks in terms of price volatility,
platform instability, and cyber-threats,” and prompt regulatory oversight when these currencies are
used in a contract involving derivatives, or when there is alleged fraudulent conduct impacting
interstate commerce.15 Comments from Christopher Giancarlo, Chairman of the CFTC, during
testimony to the Senate Banking Committee suggest plans to increase regulatory oversight over
cryptocurrency exchanges.16
Spoofing refers to market manipulation through the use of “complex computer algorithms
that rapidly display and then cancel bids or orders so that the spoofer may advantageously buy low
and sell high, or vice versa.”17 The CFTC’s heavy investment in anti-spoofing surveillance
technology indicates that there will be vigorous investigation of this form of market manipula tio n
in the coming years. New surveillance technology allows the CFTC to utilize “big data” to
“analyze billions of market transactions in a fraction of the time necessary under older systems.”18
PART III: ENFORCEMENT ACTIONS – PREVENTION AND M ITIGATION STRATEGIES , RISKS , AND
INTERNAL INVESTIGATIONS
A. PREVENTION AND M ITIGATION STRATEGIES
The two major strategies for mitigating or preventing an enforcement action are
cooperation and self-reporting, respectively.
On January 19, 2017, the CFTC Division of Enforcement (“the Division”) issued an
Enforcement Advisory detailing the Commission’s policy on cooperation. 19 To maximize
transparency, the Division outlined the following criteria to be considered in determining the credit
and weight that will be afforded for a company or individual’s cooperation:20
•
•
•
•

“the value of the cooperation to the Division’s investigation(s) and enforceme nt
action(s);
the value of the cooperation to the Commission’s broader law enforceme nt
interests;
the culpability of the company or individual and other relevant factors; and
uncooperative conduct that offsets or limits credit that the company or individ ua l
would otherwise receive.”21
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Ultimately, the CFTC’s decision of whether to bring an enforcement action and the nature of the
charges and penalties or sanctions sought will depend on the quality and value of the cooperation. 22
In September 2017, the CFTC updated the January 2017 Enforcement Advisory to provide
supplementary information on the Division’s policy for self-reporting.23
In the updated Advisory, the Division placed a heavy emphasis on voluntary compliance.
Specifically, the Division stated that they would recommend a substantial reduction in civil
monetary penalties for any individual or company that “self-reports, fully cooperates, and
remediates.”24 The Division specified that determinations of credit for self-reporting and
cooperation will be guided by the following factors:25




Timeliness of the disclosure
The nature of the disclosure and whether the disclosure reflects all relevant facts known
by the reporting party
Disclosure of information prior to imminent threat of exposure emerged

Commenting on the updated Advisory, Director of the Division, James McDonald, stated
that self-reporting and full cooperation could result in an approximately 50 to 75 percent reduction
in penalties.26 McDonald also explained that “[e]ntities that are true self-reporters will be treated
as belonging to a different category from entities that cooperate only after being approached by
the Division.”27 Important to note, however, is that self-reporting and full cooperation credit will
only affect the amount of the penalty reduction; companies and individuals will still be required to
pay restitution and disgorge illicitly obtained profits. 28
B.

RISKS OF ENFORCEMENT ACTIONS

Although cooperation represents one of the primary strategies for mitigation, the choice to
cooperate with the CFTC is a weighty decision. One risk companies and individuals under
investigation must keep in mind is the flow of information between civil and criminal authorities
such as the Department of Justice.29 On the partnership between civil and criminal authoritie s,
former Chair of the U.S. Securities and Exchange Commission, Mary Jo White, remarked “And
my message today is that a robust combination of criminal and regulatory enforcement of the
securities laws is not only appropriate, but also critical to deterring securities violators, punishing
22
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misconduct, and protecting investors.”30 Moreover, in submitting requested documents,
individuals and firms must consider how to protect commercially sensitive information, and
whether significant redaction will impact the CFTC’s allocation of cooperation credit.31
The CFTC’s extensive jurisdictional reach presents another enforcement risk. 32 Under the
CEA, the CFTC’s enforcement powers cover regulation of virtually all commodities and futures
trading activities, ranging from those involving physical commodities to virtual currenc y
derivatives. The CEA, however, does not provide a definition for “futures contract,” and the
definition of “swap” has been criticized as “very broadly defined.”33 Due to ambiguities with
respect to definitions in the CEA and the broad jurisdiction of the CFTC, individuals and firms
must always consider whether the business they are conducting involves derivative instruments or
has “characteristics of a derivative instrument.”34 Individuals and firms outside of the United States
should also exercise caution as the CFTC’s jurisdiction is not limited to activities that occur inside
the country. The CFTC’s enforcement powers extend, inter alia, to transactions that “have a direct
and significant connection with activities in, or effect on, commerce of the United States.”35
C.

THE R OLE OF INTERNAL INVESTIGATIONS

To ensure and promote regulatory compliance, futures commission merchants must
establish and implement a comprehensive risk management program. § 1.11 of the CEA requires
futures commission merchants to “establish, maintain, and enforce a system of risk manageme nt
policies and procedures designed to monitor and manage the risks associated with the activities of
the futures commission merchant.”36 At a minimum, the risk management program implemented
must include the following principle components:37






Procedures for the identification of risks and establishment of risk tolerance limits;
Creation of periodic risk exposure reports, and delivery to upper management;
Operational risk controls;
Capital controls; and
Policies and procedures for the safekeeping and separation of customer funds

Irrespective of whether the CFTC has initiated an investigation, firms and individuals must
be prepared and able to conduct thorough internal investigations. The ability to earn self-reporting
and full cooperation credit is heavily dependent on the individ ual or company’s timely detection
of CEA violations and noncompliance with CFTC regulations.
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In 2016, the CFTC launched an updated website for their Whistleblower Program, which
rewards persons who report CEA violations if the tip results in a successful enforcement action
and over $1 million in monetary sanctions. 38 Upon satisfying this requirement, qualifying persons
may receive between 10 and 30 percent of the resulting monetary sanctions ordered.39
Consequently, companies which lack proactive risk management and internal investiga tive
capabilities jeopardize their ability to detect violations and self-report before a whistleblo wer
notifies the CFTC. On March 28, 2016, the CFTC awarded over $10 million to a whistleblo wer
whose information led to a successful enforcement action.40 The identity of the whistleblowe r
along with the subject of the enforcement action were kept confidential. In 2017, the CFTC
received over 465 reports from purported whistleblowers.41 The CFTC expects payouts resulting
from those tips to total approximately $45 million.42
After the CFTC initiates an investigation, internal assessments become crucial for both
developing defense strategies and deciding if and to what extent a company should cooperate.43
For one, conducting an internal fact-finding inquiry will assist an individual or firm in determining
the scope of the Division’s investigation. If allegations implicate senior management officia ls,
firms must be able to ensure an independent investigation. 44 Ultimately, an effective interna l
investigation will help a firm weigh the risks and benefits of self-reporting and cooperation. And,
consequently, if a firm or individual does choose to cooperate, not only does the CFTC require
self-reporters to conduct an internal investigation for full cooperation credit,45 but an interna l
investigation will also increase the firm’s chances of being able to provide “material assistance to
the CFTC.”46
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